THIS LEASE, Made this 1st day of May, 1982, by and between LANDLORD/OWNER (hereinafter referred to as “Lessors”), and MINING COMPANY, party of the second part (hereinafter referred to as Lessee).


WITNESSETH:

That for and in consideration of the sum of One Dollar ($1.00), cash in hand paid to Lessors by the Lessee, the receipt of which is hereby acknowledged, and the observance of the terms, conditions, covenants, stipulations and agreements hereinafter set forth to be performed and observed by the Lessee, and reserving as rent the royalties, rentals, and other payments hereinafter provided for, Lessors hereby let, lease and demise unto the Lessee for the period of twenty (20) years beginning on ___________________, and ending on _____________________, with the right to renew as hereinafter set forth in this Lease, the sole and exclusive right and privilege of mining and removing all the coal which Lessors have the right by the deep, strip and auger mining methods to mine and remove all the merchantable and

mineable coal upon and under the following tracts or parcels of land lying in ______________County, West Virginia (the “Premises’, and more particularly described as follows:


(Legal description of property leased)

As used herein, the term “merchantable and minable” when used with reference to coal shall mean coal which, when reached in the prosecution of operations hereunder, could be mined at a reasonable profit in the prevailing coal market, by the use of such modern mining methods and such modern mining and cleaning machinery and equipment as are reasonably adapted to practical, efficient, and economical mining under the conditions found.

This lease is subject to the following terms and provisions which Lessee covenants with Lessors to perform and observe;

ARTICLE ONE: Lessee shall at all times energetically open, develop and maintain operations in order that so long as fair prices are obtainable its capacity for mining, preparing and shipping coal shall be sufficient to meet the demands and requirements of the market to the extent that the same can reasonably be done hereunder; and Lessee shall report promptly, in writing, to Lessors any suspension of operations, reasons therefor and expected duration thereof.

Lessee shall have all such further rights and privileges that Lessor may have in, on and under the Premises, and the use, possession and control thereof, as may be necessary, desirable or convenient to Lessee in mining, cleaning, processing and preparing for market, storing, handling, transporting and disposing of coal mined from the premises and coal mined elsewhere, including without limiting the generality of the foregoing, the following rights and privileges: to make excavations; to have free rights of ingress and egress over, under and through the Premises; to construct, improve, maintain, use and remove roadways, conveyors, bridges, culverts, ditches, drains, pipelines, telephone lines, electrical transmission and distribution lines, buildings and other structures and improvements; to use any of the foregoing types of facilities now or hereafter installed or permitted on the Premises by Lessor; to install, repair, replace and remove machinery and equipment, title to which shall not pass to Lessor hereunder; to dump, store and leave water, waste material and refuse from the Premises and from coal for which wheelage is paid by Lessee on the Premises; to use water, timber, stone, sand and other materials found in, on or under the Premises; and to impound, divert and discharge water in, on or under the Premises.

Lessee agrees that upon execution of this lease, it will, in its name and at its expense, promptly commence the necessary procedures with the appropriate state and/or federal agencies having jurisdiction of such mining operations and obtain and maintain in effect the requisite permit or permits for the conduct of such mining operations. Lessee also agrees to continue with subsequent required permitting procedures with said state and/or federal agencies to the end that the mining operations contemplated under this lease shall be continuous, insofar as possible under applicable laws, and the regulations promulgated thereunder, until all the coal herein leased, which can be mined and removed by modern mining methods, has been mined and removed.

ARTICLE TWO: For the right and privilege of mining coal from the said lands, the Lessee shall pay unto the Lessors a tonnage royalty of the greater of either One Dollar Eighty Cents ($1.80) or five percent (5%) of the gross selling price f.o.b. the tipple for each net ton of 2,000 pounds of coal (if same be clean, otherwise raw) mined by what is known as the deep mining method; a tonnage royalty of the greater of either One DolLar Eighty Cents ($1.80) or eight percent (8%) of the gross selling price f.o.b. the tipple for each net ton of 2,000 pounds of coal (if same be clean, otherwise raw) mined by what is known as the strip mining or auger mining methods; and a tonnage royalty of One Dollar Elght~cents ($l,j~J) per net ton of 2,000 pounds or eight percent (8%) of die gross selling price f.o.b. the tipple for each net ton of 2.000 pounds of coal (if same be clean, otherwise raw) for all coal faced up and removed in the process of opening new deep mines on the above described property.

On or before the twentieth (20) day of each calendar month, Lessee shall pay the Lessors for the coal mined hereunder during the immediately preceding calendar month at a maximum rate as provided for above. The selling price of such coal (if same be clean, otherwise raw) f.o.b. the tipple shall be calculated on the basis of each calendar month and shall be the average during said month and shall be determined by dividing the total selling price of all coal produced from the leased premises, in the respective categories of deep, strip or auger, during the month, by the total tonnage of all coal produced by Lessee from the leased premises, in the respective categories of deep, strip or auger during that month. The gross selling price is hereby defined as the average net amount received by Lessee during the calendar month for each ton of coal sold by Lessee, directly or through any sales agent to a bona fide arm’s length purchaser before allowance of the usual sales commission to any such sales agent. It is specifically understood that if any bona fide purchaser of coal shall re—sell the same at a profit above the purchase price. Lessee shall not pay percentage royalty on such profit. The term bona fide ann’s length purchaser is for the purpose of this lease defined as a purchaser who pays valuable consideration in good faith without intending to take unfair advantage of third parties, including Lessors, and in no case shall the term include persons or parties affiliated with Lessee directly. If the purchaser of any coal is so connected with Lessee that a contract between them shall not be one at arm’s length, then the tonnage royalty on such coal shall, at Lessors’ option during the period of such relationship, and thereafter if the contract of sale was made during such relationship, be based upon the prevailing market price f.o.b.
the tipple of coal (if same by clean, otherwise raw) of similar quality produced by Lessee and sold at arm’s length to others, or produced in the general locality of the leased premises, and based on recent or current sales by Lessee to such others, or by other coal mining operators to their customers, or both. Coal from the leased premises sold to Lessee’s employees for their own consumption, and coal which Lessee leaves unmined and improperly renders unrecoverable, if any, shall be paid for by Lessee to Lessors at the rate as would be applicable to coal then mined and sold on the open market. The quantity of coal mined and to be accounted for hereunder shall be determined as follows: If coal produced hereunder shall be shipped by rail it shall be accounted for according to railroad company scale weights and, at the request of Lessors, duplicates or copies of all railroad weight sheets shall be transmitted to Lessors by Lessee with each monthly payment aforesaid. It is understood that Lessee contemplates mining coal from other lands owned by different owners, and when so doing Lessee shall adopt some system of determining the tracts from which the tonnage comes; and Lessee shall have the right to adopt and put into practice any of the recognized systems of determining the proportion of tonnage coming from the various tracts and such system shall be uniform (i) in practice as to all such tracts and (ii) the method of ascertaining the tonnage mined from among the various tracts shall be equitable and fair and performed in accordance with recognized engineering practices and principles acceptable in the coal mining industry subject to approval of Lessor’s engineer. With each monthly tonnage royalty payment as aforesaid, Lessee shall furnish to Lessors in duplicate a written statement or statements showing the quantity and category (deep, strip or auger) of coal mined from the leased premises during the preceding calendar month, the railroad weights or as ascertained by survey, as aforesaid, as the case may be, the selling price of such coal (if same be clean, otherwise raw) f.o.b. the tipple, the number of tons at each sales price, together with all ether information used by Lessee in determining the average selling price of said coal necessary for determining the percentage tonnage royalty, if any, due from Lessee to Lessors, and such other information bearing upon the quantity and category of coal mined and the tonnage royalty thereon as lessors may from time to time reasonably require. Lessors shall have the right to determine by survey, measurement and calculation by specific gravity and other proper factors, and tonnage mined, and the right to inspect lessee’s books and records of tonnage mined and sales made, and also the right to obtain from any railroad or other carrier information as to the quantity and category of coal from the leased premises shipped over such railroad or other carrier, subject, however, to the rights of the railroad and other carriers involved. If by survey and measurement, checking of records or otherwise, it is proven to the satisfaction of both parties that there is a deficiency in the amount of tonnage royalty paid or tendered by Lessee, then Lessee shall forthwith pay any such deficiency to Lessors upon demand.

ARTICLE THREE  As minimum royalty hereunder, Lessee agrees to pay to the Lessors the sum of Twenty Five Thousand ($25,000.00) per year, the first minimum royalty payment being due and payable on the let day of May 1982, and a like payment being due and payable on or before the 1st day of May each year thereafter during the life of this lease.

Except as hereinafter provided in this Article, payment of an amount at least equal to the minimum annual rental for any calendar year shall be made on or before the 1st day of May of the ensuing year. Lessee, however, shall have the right during and only during the next three (3) Succeeding years following the year for which it may have paid royalty to make up deficiency in said minimum rental payment, after it has mined the quantity of coal required to yield the minimum rental for such year or years) of mining without payment of further royalty during said year or years the quantity of coal for which it may have paid royalty to make up such deficiency in minimum rental payment for such year and which it has not mined.

Whenever, in the opinion of Lessor and such agent as Lessee may designate, the quantity of unmined coal remaining which Lessee is or has become obligated to mine shall equal the quantity of coal for which Lessee may have paid royalty to make up deficiencies in minimum annual rental for the two (2) immediately preceding years and which it has not mined, then Lessee shall not be required to make further minimum annual rental payments for the next two (2) succeeding years and shall have the right of mining such quantity of coal without payment of further royalty; and if, after Lessee has mined such quantity of coal within said succeeding two (2) year period, there remains coal which Lessee is obligated to mine, Lessee shall mine the same at the rate of tonnage royalty provided for in Article Two above.

ARTICLE FOUR: Lessee shall keep books of account, at the mine or such other place as Lessor may approve in writing, of the quantity of coal mined, used at the mines and shipped hereunder and said books shall be open at all reasonable times for inspection of Lessor or its agents for the purpose of comparing and verifying the reports rendered by Lessee under Article Two hereof or for obtaining information as to the quantity of coal mined, used at the mines and shipped during the period.

ARTICLE FIVE: Lessee shall, in accordance with plans of mining and descriptions, but subject to the provisions of the state and/or federal law pertaining to the conduct of the mining of coal, mine the coal in the most effectual, workmanlike and proper manner, according to approved and suitable methods of modern mining, and so that said mining shall not unreasonably interfere with the proper exercise of the rights hereinbefore excepted and reserved to Lessee; and shall comply in every respect with the laws of the State of West Virginia and United States of America now existing or hereafter enacted, and all the rules and regulations promulgated thereunder, relating to the conduct of operations for the mining of coal.

ARTICLE SIX: Lessee shall prepare and keep accurate mine maps which shall show accurately and completely all mine workings and operations within the boundary of the land herein leased. Said map shall be posted at lease once every six (6) months, and copies thereof shall be at all times available for inspection of Lessors and shall be delivered to the Agent of Lessors hereinafter designated in this Lease from time to time upon request.

ARTICLE SEVEN: It is further understood and agreed that Lessee is granted the right to haul through and over said property any other coal it may have under lease or owned. For this privilege it shall pay to Lessors, as a wheelage charge, the sum of ten cents per 2,000 pound ton or one—fourth of one percent of the sales price per 2,000 pound ton calculated as explained in Article Two, whichever is greater.

ARTICLE EIGHT: Lessee shall conduct operations hereunder on its own behalf and not as agent or employee of Lessors and there shall be no privity of contract between Lessors and employees of Lessee. All employees, agents, contractors, subcontactors, and materialmen of Lessee, whether on a wage or profit sharing basis, shall be selected, hired, directed, paid and discharged only by Lessee. Lessee shall and hereby agrees to indemnify and save Lessors, and their employees and agents harmless from and against any and all claims, demands, suits, judgment, recoveries and liabilities for injury to or death of any person or persons whomsoever and for loss of or damage to any property whatsoever, arising or in any manner growing out of the operations or activities of Lessee or in connection with this Lease. Lessee hereby further agrees to indemnify and save Lessors, and their employees and agents harmless from and against any and all penalties, fines, prosecutions, statutory recoveries (whether civil or criminal) and governmental actions which arise from or are occasioned by the operations or activities of Lessee under or in connection with this lease.

ARTICLE NINE: Lessee shall pay and bear the expense of all taxes and assessments of every kind and character that may be levied or assessed by Governmental authority against or upon the lands included herein or Lessor’s ownership thereof, including without limitation, excise, privilege or license taxes based upon the acreage of land owned by Lessor in the State of West Virginia, any exemption of acreage therefrom to be prorated to the acreage included in this lease; ad valorem taxes; and taxes levied or assessed on the coal mined hereunder, the privilege of mining said coal, the improvements or other property of Lessee in or on said lands, the leasehold rights of Lessee, and the income accruing to Lessee therefrom; and Lessee shall repay to Lessor the amount of any such taxes and assessments as shall be paid by Lessor. Lessee shall further furnish to the Agent of the Lessors, hereinafter designated, a copy of all tax receipts showing the payment of these taxes.

ARTICLE TEN: Lessee shall subscribe to and operate under the provisions of the West Virginia Workmen’s Compensation Act, and make all necessary payments thereto, and such coverage shall also include drivers of any trucks which may be hired, rented or leased, and upon request furnish to Lessors certificate of such compliance, together with paid premium receipts.

If at any time the subscription to said Workmen’s Compensation Act shall cease to be in force and effect, then Lessee shall suspend, and Lessors may stop, all operations of Lessee hereunder until such subscription shall be reinstated.

ARTICLE ELEVEN:  Lessee agrees that during the primary period and renewals, if any, of this lease, it will furnish annually to Lessor evidence of financial responsibility with respect to payment of black lung benefits under applicable federal and state laws, as well as regulations issued thereunder. Such evidence of financial responsibility shall consist of the following:

(a)
in the event of Workmen’s Compensation law of the state (State) in which the leased property is located has been included in the list published by Secretary of Labor of the United States of America under the Black Lung Benefits Act (30 U.S.C. 901), et seq.), such evidence shall consist of a certification from the officers administering the Workmen’s Compensation program for the State certifying as to Lessee’s black lung benefits coverage under those Workmen’s Compensation laws;

(b)in the event the Workmen’s Compensation laws of the state in which the leased property is located (State) are not included in the list published by the Secretary of Labor of the United States of America under the Black Lung Benefits Act (30 U.S.C., et seq.), Lessee shall either: 1)qualify as a self—insurer in accordance with regulations prescribed by said Secretary of Labor, or 2)insure and keep insured, with any stock company or mutual company or association, or any other person or fund, including any State fund, which is authorized under the laws of the State to insure Workmen’s Compensation, all black lung benefits payable under applicable federal and state statutes and regulations issued thereunder and furnish a satisfactory certificate to Lessors evidencing such self—insurance coverage.

ARTICLE TWELVE: As a condition precedent to the commencement of operations hereunder Lessee shall arrange for the maintenance of public liability insurance with a good solvent casualty insurance company or companies satisfactory to Lessors, which insurance shall indemnify said Lessors against legal liability for loss by reason of personal injury, death or property damage sustained as a result, or by reason, of the operations hereunder, with a minimum limit of $500,000 for personal injury or death to one person in one accident, and with total minimum limit of $1,000,000.00 for personal Injuries or death, In one accident, and with a minimum limit of $500,000.00 for property damage in one accident, and furnish to Lessors certificates of such insurance, together with paid premium receipts. This coverage shall also include any trucks or other equipment hired, rented or leased in operations hereunder.

If at any time the insurance shall cease to be in force and effect, then Lessee shall suspend all Operations hereunder until such insurance shall be reinstated.

ARTICLE THIRTEEN: Lessors, and their agent, shall at all times have the right of entering the mining operations of Lessee in or upon the lands included herein to inspect, examine, survey or measure the same or any part thereof or for any rightful purpose and for these purposes to use freely the means of access to said mining operation.

ARTICLE FOURTEEN:  Lessee shall have the right to remove coal by auger mining methods only with the written permission of the agent who shall be a registered professional engineer of the Lessors hereinafter designated, which permission of the Lessors shall not unreasonably be withheld.

ARTICLE FIFTEEN: The Lessors do hereby covenant to and with the Lessee that they warrant specially the property herein demised. The Lessors shall not be required to defend any suit contesting the title to property hereby let and leased, but shall have the right to do so if they so elect.

ARTICLE SIXTEEN: Lessors reserve for themselves, their successors, assigns and other Lessees, the right during the term of this lease, to search and explore for oil, gas, and other minerals, and to drill and operate wells for oil and gas and to extract and remove same when found. It is, however, understood that coal is the dominant estate subject to existing oil and gas leases. It is further understood that the written approval of the Lessee must be obtained concerning the location of oil and gas wells under future leases in order to nor unreasonably interfere with coal mining operations to be conducted on the leased premises.

ARTICLE SEVENTEEN: If at the end of the original term hereof, the coal to be mined and removed hereunder shall not have been exhausted, this Lease shall, at the option of the Lessee be automatically renewed and extended without act of either party for an additional period of twenty (20) years beginning on the 1st day of May, 2002, unless the Lessee shall give to the Lessors written notice at least thirty (30) days in advance of the expiration of the term of this Lease, of Lessee’s desire to cancel the Lease. And in like manner, this Lease shall be renewed and extended, at the option of Lessee, for successive periods of twenty (20) years each until all of such coal shall have been mined and removed.

ARTICLE EIGHTEEN: All royalties, rentals, taxes, assessments, damages and other payments accruing and payable by Lessee to Lessors hereunder, whether accrued within a period of one year or over a longer period, shall be deemed and treated as rents reserved upon contract by Lessors, which shall have (a) all rights and remedies of landlords under all present and future laws of West Virginia for the collection of the same and (b) a lien on all personal property of Lessee placed on the lands included herein to secure payment of such amounts as may have accrued hereunder; and if any of said amounts shall remain unpaid for thirty (30) days after the same become due and payable, Lessors shall have the right to enforce the payment of the same by the remedies given by law to landlords against delinquent tenants for non—payment of rent or to sell said property for enforcement of its lien; and not only the personal property shall be subject to distress as contemplated and directed by law, but Lessors may upon expiration of said thirty (30) days, (1) elect to enforce their landlords’ lien by distraint or other legal process, AND LESSEE HEREBY EXPRESSLY WAIVES ANY RIGHT TO PRIOR NOTICE OR ANY PROCESS OF LAW OTHER THAN THE ISSUANCE OF THE WARRANT OF DISTRAINT, AND LESSEE FURTHER EXPRESSLY WAIVES ANY RIGHT TO HEARING PRIOR TO THE LEVY OF SUCH WARRANT AND SALE THEREUNDER, or, (2) upon an additional twenty (20) days notice to lessee, enter upon the leasehold and, without process of law, sell the same or any part thereof, including all buildings, structures, machinery, fixtures, equipment, tools and other property of Lessee therein and thereon, for default in any of said payments.

At any sale of this lease or leasehold, or any part thereof, or other property under this Article, Lessors shall have the right to become the purchaser free from any and all claims of Lessee.

Lessors shall also have the right of reentry by reason of any payments being in arrear, in the same manner and with the same effect as provided in Article Nineteen hereof, or as now or hereafter may be provided under the laws of West Virginia; and omission by Lessors to enforce the collection of any payment shall not be deemed a waiver of or to prevent the collection of the same or any other payment, whether then or thereafter due.

The provisions herein contained for the collection of payments are cumulative and shall not deprive Lessors or any of its legal or equitable remedies.

ARTICLE NINETEEN:  Lessor may, by distress, reentry or other proper proceedings, at law or in equity, enforce any and all of the terms and provisions hereof and the covenant of Lessee to perform and observe the same. If Lessee shall fail in the performance or observance of any of said terms and provisions, or shall use the lands included herein contrary to the limitations hereof, and any such failure or misuse shall continue for the period of sixty (60) days after Lessors shall have given Lessee written notice of such default specifying reasonable detail the nature of the default, (except for any default not susceptible of being cured within such 60 day period, in which case the time permitted to Lessee to cure such default shall be extended for so long as shall be reasonably necessary to cure same, provided Lessee commences promptly and proceeds diligently to cure such default) then Lessors may, at their election, terminate the leasehold interest hereby created and all of the rights of Lessee in the lands included herein by written notice of termination of Lessee, and, upon Lessee’s receipt of such notice the rights of Lessee and all those claiming under Lessee in the leasehold hereby created and in the lands included herein shall forthwith terminate, and Lessor shall be entitled to reenter said lands and to exclude Lessee therefrom and to hold said lands as of its former estate, together with all buildings, structures, machinery, fixtures, equipment, tools and other property therein and thereon, anything herein contained to the contrary notwithstanding; and omission by Lessors to enforce any particular cause of forfeiture shall not prevent the forfeiture and cancellation of this lease for any other cause of forfeiture or for the same cause occurring at any time.

The remedies given in this Article are cumulative and shall not deprive Lessors of any of its other legal or equitable remedies.

ARTICLE TWENTY: Neither party shall be subject to liability to the other for the failure to perform in strict compliance with the terms and conditioins of this Lease (except performance of financial obligations) if such failure results from an event or occurrence beyond the control of such party and if such party has used its best efforts to avoid such event or occurrence and to prevent the continuance thereof, such as, without limiting the generality of the foregoing, acts of God, war, insurrection, riots, general strikes, floods, interruptions to transportation, acts or orders of civil or military authority, legislation, regulation or administrative rulings.

ARTICLE TWENTY—ONE: In all coal operations and other activities conducted hereunder Lessee shall comply with all the laws of the United States of America and the State of West Virginia now or hereafter enacted, and all rules and regulations promulgated thereunder by any governmental agency, relating to such coal mining operations or other activities. Lessors hereby waive unto Lessee the statutory prohibition against mining within five (5) feet of the property of adjacent owners, subject to the procuring of similar waiver from such adjacent owner.

ARTICLE TWENTY—TWO: Upon consideration of the mutual advantage to each of the Lessors of this lease, which is hereby acknowledged, Lessors, jointly and severally, do contract, covenant and agree that all rents and royalties due or hereafter to become due from said Mining Company as rents and royalties upon said land, shall be paid in the approximate proportion of each owner’s share of the total acreage of approximate ___ acres. This payment agreement can be superseded by 30 days notice to the Lessee. The various fractional interests of the Lessors are as follows:


(Insert party to receive payment)

ARTICLE TWENTY-THREE:  The giving of any notice to, or the making of any demand on Lessee, shail be sufficient in writing, addressed to Lessee and mailed via registered mail, providing for receipt, to Lessee at ________________; and likewise the giving of any notice to, or the making of any demand on lessors, shall b~ sufficient If in writing, addressed to Agent of the Lessors, being ____________________.

ARTICLE TWENTY-FOUR: All of the terms and provisions hereof to be performed and observed by the respective parties hereto shaU be binding upon, and inure to the benefit of, their successors and assigns.

WITNESS the following signatures and seals as of the date first above written

Executed by individual lessors in five (5) counterparts which will be considered for all purposes as a single document upon execution by all lessors named herein.

